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PUBLISHERS’ COPYRIGHT AS AN

INTELLECTUAL PROPERTY RIGHT
WHAT ARE INTELLECTUAL PROPERTY RIGHTS?
Intellectual property is sometimes referred to as “the products of the mind” - works which come into being through the mental efforts of their creators. Stories, poems, dramas, drawings, operas, concertos and inventions are all examples of intellectual property; so are the identifying marks of companies, brand names, and the formulae for new pharmaceutical products. 

 

Intellectual Property Rights (IPRs) are the rights of creators to defend and protect what belongs to them from unauthorised uses. Just as persons, natural or juristic, have rights over their physical property, so do they have rights over their intellectual property – and those rights are no less real for relating to something intangible. A person’s intellectual property is created by his or her mental labour, and is the expression, in material form, of his or her ideas.

In South Africa, there are four branches of intellectual property: patents, trade marks, designs and copyright. Each of these has its own statute of parliament, laying out what is protected and the terms of protection. The Copyright Act, Act 98 of 1978, protects literary, artistic and musical works, radio and television broadcasts, cinematograph films, sound recordings, cinematograph films, programme-carrying signals, computer programs and published editions.
 

PUBLISHING AND COPYRIGHT – A BUNDLE OF RIGHTS
The Copyright Act grants the creator (author) of a work an automatic exclusive right – in fact, a monopoly – to perform, or to authorise others to perform, certain acts in respect of that work. These acts include reproducing the work in any manner or form, publishing the work, broadcasting the work on radio or television, performing the work in public and making an adaptation of the work (which includes translating the work).  These rights are “automatic” in the sense of coming into existence through the mere creation of the work.
Copyright is therefore not a single right, but rather a “bundle” of rights which the owner has the exclusive right to assign or license singly, or in full – for example, world-wide or by territory; for the entire duration of copyright protection or for a shorter period.
WHAT RIGHTS DO PUBLISHERS REQUIRE?
In order to publish a book, the publishers acquire from the author, at the very least, the right to produce and publish the work. The author can either assign copyright to the publishers, or grant an exclusive licence. Without this grant of rights the publication of the work would amount to an infringing act by the publishers – in other words it would be an unauthorised copy.
If the author assigns copyright the publishers have full control, and exploitation of the work is in their sole discretion. The author, however, still owns moral rights, for they cannot be assigned; the moral rights are those of paternity (the right to be identified as author) and integrity (the right to object to any derogatory treatment of the work which might damage the author’s reputation).

If the author retains copyright but grants the publishers an exclusive licence, he or she also grants a number of so-called subsidiary rights which enable the publishers to exploit the work in a number of ways in addition to publishing it. The subsidiary rights include the rights, for instance, to authorise reproduction under certain conditions, to permit a magazine or newspaper to publish an extract, to digitise the work, to sub-license another company or organisation to make a film of the work, or to translate the work into another language and sell it in another country.

The act of publication spawns a fresh “work” – a published edition – which automatically becomes the subject of copyright for the publisher. In every book there are two copyrights: copyright in the literary work embodied in its pages (which usually belongs to the author), and copyright in the published edition, the typographical arrangement on the page (which belongs to the publisher). There may also be a number of other copyrights – in illustrations, for instance – which would belong to the illustrator or photographer.
REPRODUCTION OF THE PUBLISHED EDITION AND THE LITERARY WORK IT CONTAINS
The act of reproducing a published work, if unlicensed, infringes the rights in the published edition as well as the rights in the literary work, for when the copy is made the reproduction right in the published edition cannot be separated from the reproduction right in the literary work. Moreover, even when the literary work is out of copyright (copyright has expired), copyright in the published edition may still subsist and unauthorised reproduction may amount to infringement of the publisher’s right.
